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CLE:  OVERVIEW OF DAUBERT, ROCHKIND, MATTHEWS, AND RULE 5-702 – NEW STANDARD FOR 
ADMISSIBILITY OF EXPERT WITNESS TESTIMONY IN MARYLAND –MARCH 15, 2022  

I. Summary of the Gatekeeping Function re: Admission of Expert Testimony. 
 
A. Rule 5-702: “Expert testimony may be admitted, in the form of an opinion or otherwise, if the 

court determines that the testimony will assist the trier of fact to understand the evidence or to 
determine a fact in issue. In making that determination, the court shall determine: 
  
1. Gate 1: Whether the witness is qualified as an expert by knowledge, skill, experience, 

training, or education;  
2. Gate 2: The appropriateness of the expert testimony on the particular subject; and, 
3. Gate 3: Whether a sufficient factual basis exists to support the expert testimony.” 

 
B. Analysis and Acceptance of the Expert’s Methodology:  

 
1. Gate 4: Daubert Factors (from Rochkind v. Stevenson, 471 Md. 1, 35 (2020)). 

 
a. Five “main factors”:  

i. Whether a theory or technique can be (and has been) tested; 
ii. Whether a theory or technique has been subjected to peer review and 

publication; 
iii. Whether a particular scientific technique has a known or potential rate of 

error; 
iv. The existence and maintenance of standards and controls; and, 
v. Whether a theory or technique is generally accepted. 

 
b. “Other” factors:  

vi. Whether experts are proposing to testify about matters growing naturally and 
directly out of research they have conducted independent of the litigation, or 
whether they have developed their opinions expressly for purposes of 
testifying; 

vii. Whether the expert has unjustifiably extrapolated from an accepted premise 
to an unfounded conclusion; 

viii. Whether the expert has adequately accounted for obvious alternative 
explanations; 

ix. Whether the expert is being as careful as he [or she] would be in his [or her] 
regular professional work outside his [or her] paid litigation consulting; and, 

x. Whether the field of expertise claimed by the expert is known to reach 
reliable results for the type of opinion the expert would give. 
 

2. Gate 5: Has the analytical gap been bridged (from Matthews v. State, 249 Md. App. 509, 
543 (2021), cert. granted, 474 Md. 719 (2021)).  An analytical gap arises when the expert 
fails to adequately bridge the gap “between the data available to him and his ultimate 
conclusions.” Rochkind, 471 Md. at 18. 

 


