
T H E  N U T S  A N D  B O L T S  O F  H A N D L I N G  
M A T T E R S  B E F O R E  T H E  O F F I C E  O F  

A D M I N I S T R A T I V E  H E A R I N G S  

ADMINISTRATIVE LAW 



Three Topic Areas 

I. Background – The Office of Administrative 
Hearings (OAH) and its purpose. 

 

II. Overview of law and procedure that all lawyers 
should know before handling a matter at OAH 
(focus on MVA issues). 

 

III. What happens after OAH has rendered a decision 
(proposed vs. final order). 

 

 

 



I.  Background 

 Prior to 1990, if state action taken against an 
individual or a business (i.e., suspension of driver’s 
license, regulatory sanction for environmental 
violations, etc…), hearing held within the agency by 
hearing examiner/officer employed by the agency. 

 

 OAH created in 1990 by the legislature, and it is an 
independent state agency, part of the Executive 
Branch of Government. 

 



I.  Background 

 Centralized panel – allows for all agencies within the 
State to have contested case hearings heard before 
Administrative Law Judges (ALJ). 

 

 OAH has a Chief Judge, Thomas Dewberry, 
appointed by the Governor to serve for six-years, and 
then must be reappointed. 



I.  Background 

 Chief Judge power to appoint ALJs to serve for an 
indefinite period (no age limit).  ALJ does not serve 
at the pleasure of the Chief Judge.  Once appointed, 
ALJ can only be removed from his/her position for 
conduct that would warrant disciplinary action.  

 

 ALJ minimum of five years litigation experience 
(former partners, associates, prosecutors and public 
defenders).   



I.  Background 

 Approximately 500 different types of case matters 
that come before the OAH, involving more than 30 
State agencies: 

 

 Securities 

 Environment 

 Child abuse/neglect 

 Physician/medical professionals disciplinary action 

 MVA 

 Many others, too numerous to mention! 



I.  Background 

 Hearings held either at OAH’s main headquarters – 
Hunt Valley, or any State agency or other location. 

 

 Generally, location hearing is based on the county of 
residence for the individual filing the OAH appeal; 
however, some exceptions: 

 Most complex matters at OAH Hunt Valley (Caveat - Special 
Education only if Baltimore City or Baltimore County). 

 



I.  Background 

 MVA hearings, with the exception of Baltimore City, 
Baltimore County, Carroll, Howard and some shore 
counties, are scheduled at MVA offices where the 
Licensee lives.   

 

 Note – can request change in location from OAH 
MVA clerks, will be accommodated unless an officer 
has been subpoenaed – then hearing held where 
officer is assigned.   



I.  Background 

 Approximately 80% of the cases that come before the 
OAH require written decision to be issued within set 
time frame (range between 5 days to 90 days). 

 

 Other 20% are bench decisions (MVA, Involuntary 
Admissions, Forced Medications, Nursing Home 
Discharge). 



I.  Background  

 

Additional Information on OAH website: 

 

www.oah.state.md.us 
 

http://www.oah.state.md.us/
http://www.oah.state.md.us/


II. Overview Law and Procedure  

A. Preparing to Represent a Client before OAH 

 1. Administrative Procedure Act (APA) 

  State Government Article (SG), Title  
  10 Subtitle 2 

 2. OAH Rules of Procedure, Code of   
  Maryland Regulations (COMAR)   
  28.02.01 

 3. Applicable Statutes, COMARs and  

  case law (MVA). 

 



1.  APA 

 The policy of the APA is to ensure the rights of all 
persons to be treated in a fair and unbiased manner 
in their efforts to resolve disputes.  SG § 10-201. 

 

 Rules of Evidence do not apply at a hearing before 
the OAH; YES HEARSAY IS ADMISSIBLE! 

 BUT…. 

 



1.  APA 

 SG § 10-213 allows for parties to offer evidence in a 
contested case (evidence won’t be excluded because 
it is hearsay).   

 Evidence can be excluded that is incompetent, 
irrelevant, immaterial or unduly repetitious.  

 

 INSIDER TIP – Rules of Evidence provide 
guidance on whether evidence offered should be 
admissible.  Buzz word “RELIABILITY.” 



2.  OAH RULES OF PROCEDURE 

 COMAR 28.02.01 (link on OAH website or COMAR site). 

 

 Similar to Civil Rules of Procedure, OAH Rules of 
Procedure are required to be followed (need to also 
look at procedural rules for the agencies). 

 



2.  OAH RULES OF PROCEDURE 

 OAH Procedural Rules address matters such as: 

 Motions for Summary Decision (Summary Judgment) 

 Motions for Judgment 

 Filing Prehearing Conference Statements 

 Motions to Revise/Correct/Alter Decision 

 Discovery 

 Request for Telephone/Video testimony 

 Other procedural matters 

www.dsd.state.md.us/comar 

http://www.dsd.state.md.us/comar


3.  Applicable Law, Statutes and COMARs  (MVA) 

A. Most Common Types of Cases 
 16-205.1 (Alcohol related offenses) 

 16-404 (Accumulation of Points) 

 16-213 GLS (Provisional Licenses) 

 

B. Relevant Law:  
1. Transportation Article (TA) 16-205.1 (.08, .15 and refusals). 

 Known as Maryland’s “implied consent” or “administrative per se” 
law.  MVA v. Richards, 356 Md. 356 (1999). 

2. TA 16-404 and 16-213 

 

C. MVA Hearings before ALJs 

 
 

 



1. Transportation Article (TA) 16-205.1 

A. Purpose –  
 16-205.1 was enacted to reduce the incidence of drunk driving and 

protect public safety; it requires swift action for MVA to take on 
an individual’s license should a violation occur. 

 

B. What does it authorize? 
 16-205.1(a)(2) – authorizes a law enforcement officer to detain 

any individual who is suspected of driving or attempting to drive a 
motor vehicle while under the influence, impaired by alcohol or 
drugs or combination of drugs/alcohol. 

 

IMPT – Detention applies to detaining an individual for purposes of 
requesting an individual to take blood or breath test to determine 
under influence or impaired. 

 

 



1. Transportation Article (TA) 16-205.1 

c. What is the legal standard that applies? 
 

 REASONABLE GROUNDS on the part of the police officer is all that 
is required to detain an individual for purposes of asking the individual 
to take a blood/breath test  

 

 in other words – an officer must have reasonable grounds to believe that the 
individual was driving or attempting to drive while under the influence of 
alcohol or drugs or both.  16-205.1(b)(2);  Richards, 356 Md. at 368 n.7. 

 

 Reasonable grounds is “reasonable articulable suspicion” and does not 
mean preponderance of evidence or probable cause.  MVA v. Sheppard, 
399 Md. 241 (2007). 



1. Transportation Article (TA) 16-205.1 

d. What have the appellate courts deemed to be 
“reasonable grounds?” 

 

 Strong odor combined with other signs of impairments, including 
one or more of the following:  

• FST,  

• bloodshot eyes,  

• PBT, and  

• admission by driver of alcohol consumption.   
See MVA v. Illiano, 390 Md. 265 (2005); MVA v. Atterbeary, 368 Md. 480 (2002). 

 

 Strong odor and accident.  MVA v. Sanner, 434 Md. 20 (2013) 

 

 Moderate odor alone.  MVA v. Spies, 436 Md. 363 (2013). 

 



1. Transportation Article (TA) 16-205.1 

e. What is officer required to do after reasonable 
grounds? 
 

 16-205.1(b)(2) requires officer to:  

 detain driver,  

 request driver take a test (blood or breath), and  

 advise the driver of administrative sanctions (DR-15 Advice of 
Rights) to be imposed for .08, .15 and refusal,  

 including ineligibility for modification of a suspension or  

    issuance of a restricted license for refusal or .15 or higher  

    testing.   

 Also advise of possible disqualification of CDL, and criminal 
penalties for convictions arising out of refusal. 



1. Transportation Article (TA) 16-205.1 

f. Sanctions for 16-205.1 violations (16-205.1(b)(i): 

 

 .08 violation –  

 first offense 45-day suspension;  

 second and subsequent 90 day suspension; 

 

 .15 or higher –  

 first offense 90-day suspension;  

 second or subsequent 180 days; and 

 

 Refusal –  

 first offense 120-day suspension;  

 second or subsequent 1 year suspension. 

 



2. TA 16-404 and 16-213 

• Suspension or Revocation Notice 

• For 16-404 notice sent if Licensee accumulates more 
than 8 points within a 2-year period (based on violation 
dates). 

• 8 to 11 points will receive suspension notice 
• First time for points suspension – possible 30 days 

• Second time for points – possible 90 days 

• Yes, can modify to a restricted license 

• 12 or more points will receive revocation notice (yes, also 
can modify to a restricted license 

• If points are for alcohol offense, longer suspensions or 
possible revocation 



TA 16-404 and 16-213 

 16-405 – If points are not as a result of alcohol 
related offenses, ALJ can decline to order suspension 
or revocation if Licensee’s employment will be 
adversely affected.   

 

 With 16-213(c)(2) and (3), Provisional Licenses (PL) 
 Must be free of any moving violations in 18-month period. 

  Licensee subject to 30 day suspension for 2nd GLS violation. 

 Up to 180 days for subsequent violation, and revocation for 4 
or more.  

 Yes, can receive restricted license instead of suspension/rev.  



C. MVA Hearings before ALJ 

A. 16-205.1 hearings  

 “Officer Certification and Order of Suspension” explains hearing rights. 

 If don’t request hearing then suspensions will kick in after temporary license 
expires (in lieu of hearing on .15 or refusal can elect to enter MVA Ignition 
Interlock program to avoid suspension).  

 Suspensions stayed if timely hearing requested to OAH  and fee paid, but 
some circumstances not stayed (REVIEW 16-205.1). 

 At hearing only issues for ALJ to consider are (TA 16-205.1(f)(7)(i)):  

 Whether Officer had reasonable grounds (driving and UI/Impaired), 

 Evidence of the use of alcohol 

 Test requested after officer fully advised driver of DR-15 

 Test result or refusal 

 CDL 

Note:  Initial stop is not an issue at MVA hearing unless Licensee 

             establishes bad faith for stop. 

 

 

 



C. MVA Hearings before ALJ 

 MVA does not send a representative to hearings, prima facie 
case established by documentary evidence (Officer 
Certification, DR-15, test results).  TA 16-205.1(f)(7)(ii) 

 

 Officer will appear only if subpoena request made by MVA or 
Licensee.  It is not automatic that officer will be subpoenaed 
upon request by either side.  Testimony of officer only required 
if purpose of testimony is to address issues that must be 
considered by ALJ under 16-205.1(f).   

 

• DR-15 packet missing 

• Insufficient breath case 

• Refusal (if more evidence from either side is necessary to establish 
fully advised of DR-15). 

• Evidence of the use of alcohol lacking 



C. MVA Hearings before ALJ 

Hearing issues on refusals and/or insufficient 
breath 

 

 Two different procedural postures: 
 

1. If prior to the hearing no subpoena requested by either side, and 
Licensee testifies that he/she was not fully advised  of DR-15 
advise or did provide sufficient breath 

• then ALJ can weigh testimony with documentary evidence and 
make  credibility determination based on all available evidence 
at hearing (ALJ can also elect to continue case to subpoena 
officer).  See MVA v. Karwacki, 340 Md. 271 (1995). 



C. MVA Hearings before ALJ 

Hearing issues on refusals and/or insufficient 
breath 

2. If prior to the hearing subpoena request made by either side, then 
one of three things can happen: 

 

i. ALJ can accept proffer of what officer will testify to and make 
determination without issuing the subpoena but consider the proffer; 

 

i. Defer ruling on the subpoena request because proffer raises an issue that 
requires further testimony; or 

 

i. Deny the request and proffer and rule based on evidence presented at the 
hearing.  

See Fowler v. MVA, 394 Md. 331 (2006); Forman v. MVA, 332 Md. 201 (1993) 



C. MVA Hearings before ALJ 

 

 If hearing continued, for subpoena or any other reason, 
Licensee continues to drive on temporary license. 

 

 What are the possible outcomes after a hearing? 
 Suspension imposed as set forth by 16-205.1; or 

 For .08 violation, modification to a restricted license for work, 
school, alcohol treatment prevention and/or medical (this 
restriction also given for family member). 



C. MVA Hearings before ALJ 

 

 .15 or refusal, only modification is to the ignition interlock for 1 
year period (can also receive  partial suspension). 

 

 If prior 16.205.1 suspension (even if in lieu of suspension 
received restricted license) or 21-902 conviction and within five 
years of current .08 violation, cannot receive a restricted license.  
Only modification is to the ignition interlock program.   

 

 No Action (only if Licensee prevails). 



C. MVA Hearings before ALJ 

 Other MVA HEARINGS ISSUES–  
 

 Notice of suspension will be included as part of MVA case. 
 

 Driving record will be considered in merits of case (necessary to 
prove accumulation of points, prior GLS violations, restriction).  
 

 Repeat Offenders 
 

 CDL Disqualifications 
 
 Ignition Interlock  
 
 Modifications pending before District or Circuit Courts 

 



III.  What happens after ALJ makes decision? 

A. MVA Matters 
 Licensee will receive from ALJ the decision and order (restricted 

license order and/or ignition interlock order) at end of hearing. 

 If restricted license, Licensee can just take decision and order to 
MVA and obtain restricted license. 

 If ignition interlock, unless licensee already has ignition interlock on 
vehicle, ALJ will give Licensee list of interlock providers and form for 
Licensee to have provider fill out to provide proof of installment.  
Order issued by ALJ generally will require Licensee to have 
installation within 15 days of hearing (suspension kicks in if not 
done, and no possible modification later by OAH).   

 NOTE – LICENSEE CANNOT DRIVE UNTIL IGNITION 
INTERLOCK IS ON VEHICLE AND MVA ISSUES LICENSE 
WITH RESTRICTION. 



III.  What happens after ALJ makes decision? 

o Appeal rights – 30 days file appeal with the Circuit Court, no automatic 
stay of suspension. 

 

B. Other subject matters 
 

• Final decisions – Circuit Court (Special Education Federal 
District Court or Circuit Court). 

 

• Proposed decisions – appeal to the agency or Board within the 
agency, with set time frame to file exceptions.   



III.  What happens after ALJ makes decision? 

C. Appeal Rights (SG 10-222) 
  

 Final decisions are appealable to the Circuit Court where the party resides or 
where the business is located unless otherwise specified by statute; 
 

 Appeals are based on the record; not a de novo hearing 
 

 Circuit Court limited to consider: 
 
 Whether ALJ applied the controlling legal principles (Whether reasoning 

minds could reach the conclusion reached by the ALJ – even if not agreed by 
Circuit Court Judge) 
 

 Whether factual findings are supported by substantial evidence; and 
 

 Any procedural irregularities in the proceedings before the OAH or agency 
(this is the only situation where additional testimony may be taken at the 
Circuit Court level if the record is not clear on the irregularity). 

 



 Additional Resources: 

 

 Principles and Practice of Maryland Administrative Law 

    by Arnold Rochvarg 

 

 Judge Curtin, 410-638-4655 

 

 

  


